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Japanese legislative amendments likely to have positive impact on international arbitration in Japan
Sarah Martin (Counsel, Linklaters Tokyo) and Eriko Kadota (Associate, Linklaters Tokyo)

Amendments to the Act on Special Measures concerning the Handling of Legal Services by Foreign
Lawyers (VEFR#ELIC L 2 BEEBOIIRICE T 2553 EE) (the "Act” ) and proposed amend-
ments to the Arbitration Act ({F#%i ) are likely to have positive impacts on the growth of international
commercial arbitration in Japan. In particular, the expanded definition of “international arbitration” is a
welcome development for registered foreign lawyers in Japan (/EEFEHF#L) ( "GIB” ), as well as

increasing interest in mediation as an alternative means of dispute resolution.

1 20211 A 22 HEEOH T, SIAC ORMIZL 2,
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The expanded definition of “international arbitration” seeks to allow parties greater freedom when
appointing counsel in an international arbitration or mediation in Japan. By way of background, parties
are not able to appoint GJBs as counsel in a domestic arbitration in Japan. G]Bs can be appointed in an

international arbitration, but there was a concern that the legislation defined this too narrowly.

It is hoped that these amendments will promote Japan as a seat of arbitration (on the basis that there
is less impediment to parties wishing to appoint GJBs as counsel), as noted by the Review Committee
for Representation in International Arbitration, etc. by Registered Foreign Lawyers or Foreign Lawyers

(the “Review Committee” ) in its 25 September 2018 report.

However, as the Review Committee notes, jurisdictions with high numbers of international arbitration
cases, such as Singapore or Hong Kong, do not make a distinction between international and domestic
ar]oitrations2 and therefore lawyers not qualified in Singapore or Hong Kong are able to act as counsel
in arbitrations that would be considered to be a “domestic arbitration” . The Review Committee states
that foreign companies that instruct GJBs are likely to select seats that have looser regulations around
the work that foreign lawyers may undertal«ze3 but does not make any mention in its report of Japanese
corporations that wish to instruct GJBs in collaboration with bengoshi in domestic arbitrations. It there-
fore remains to be seen whether this amendment has any real impact on the number of parties choosing

Japan as the seat of arbitration.

The amendments to the Arbitration Act currently under consideration are another positive develop-
ment to further promote arbitration in Japan. In particular, the proposal to waive the requirement to
provide Japanese translations of foreign language documents (primarily English language documents) in

4
certain circumstances go some way to indicating judicial support for international arbitration.

The working group considering amendments to the Arbitration Act have also examined the Singapore
Convention on Mediation (the “Singapore Convention” ), the necessity for legislating the enforcement of
mediated settlement agreements, and have considered how Japan might incorporate the Singapore Con-
vention into domestic law? The more signatories to the Singapore Convention, the more likely parties
will give proper consideration to mediation as an alternative form of dispute resolution, and hopefully
signals a positive trend towards providing parties with further options to select the best method for re-

solving their disputes.

2
3
4

http://www.moj.go.jp/content/001308967.pdf at p. 2.
http://www.moj.go.jp/content/001308967.pdf at p. 1.
http://www.moj.go.jp/content/001308967.pdf at p. 1.
https://www.shojihomu.or.jp/documents/10448/10662584/%E4%BB%B2%E8%A3%81%E6%B3%95%E5%88%B6%E3%81%AE%E8%A6%8B%E

7%9B%B4%E3%81%97%E3%82%92%E4%B8%AD%E5%BF%83%E3%81%A8%E3%81%97%E3%81%9F%E7%A0%94%E7%A9%B6%E4%B-
C%IA%ES%A0%B1%ES5%91%8A%E6%9B%B8.pdf/5d80fe0b-b627-46b1-95b3-b70ec6f7ec9b from p. 179.

5

See hitps://www.shojihomu.or.jp/documents/10448/10662584/%E4%BB%B2%E8%A3%81%E6%B3%95%E5%88%B6%E3%81%AE%E8%A6%8

B%E7%9B%B4%E3%81%97%E3%82%92%E4%B8%AD%E5%BF%83%E3%81%A8%E3%81%97%E3%81%9F%E7%A0%94%E7%A9%B6
%E4%BC%9A%ES%A0%B1%E5%91%8A%E6%9B%B8.pdf/5d80fe0b-b627-46b1-95b3-b70ec6f7ecb from p. 87.
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